
06/09/2024

1

Positive Duty to Prevent Sexual 
Harassment
September 2024

herrington-carmichael.com info@herrington-carmichael.com+44 (0)1276 686 222

We are a full-service law firm, offering legal advice to UK and international business. Rated as a 

‘Leading Firm 2024’ by the legal directory Legal 500 and listed in The Times ‘Best Law Firms 2024’, 

Herrington Carmichael has offices in London, Farnborough, Reading and Ascot.

People and relationships are central to our ethos of being a leading provider of legal solutions in both life 

and business. We believe in our traditional values of excellent service and value for money and our clients 

appreciate our innovative, proactive and friendly approach.
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Business
> Agricultural Law 

> Banking & Finance

> Commercial law

> Construction Law

> Corporate Law

> Corporate Governance

> Data, IT & Technology 

> Debt Recovery

> Disputes & Claims

> Employment Law

> Immigration Law

> International Services 

> Professional Negligence

> Property Law

> Recovery & Insolvency

> Regulatory & Competition

> Start-Ups / New Businesses

Individuals
> Agricultural Law

> Debt Recovery

> Disputes & Claims

> Divorce & Family Law

> Employment Law

> Expat Legal Advice

> Immigration Law

> International Law

> Private Wealth & Inheritance

> Professional Negligence

> Property Law

> Recovery & Insolvency

Supporting you, your family and your business
We provide an increasingly specialist practice with dedicated experts operating at the forefront of their individual areas of law. We will provide 

you with our practical, deep understanding and professional teams in each of the legal disciplines we specialise in.
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Relationship Lawyers
At Herrington Carmichael we understand that people and relationships sit central to our plans of becoming the best law firm 

in our region. People often think of lawyers ‘sitting behind a desk’ working through huge amounts of paperwork, however 
our growth over the last few years has been because we have kept a busy calendar of events and opportunities to meet our 

clients, and members of the communities in which we work.

Regular ‘real time’ 
reporting

Regular client contact - communications 
both online and offline
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Who are we? 
 Darren Smith – Partner, Employment 
 Tom Hyatt – Solicitor, Employment 

Topics
 New duty on employers to take reasonable steps to prevent sexual harassment 

 Legislative Update 
 Practical Considerations

Questions

Introduction
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Background 

2017 

#MeToo 
movement

2019

Report 
Published

Turning the 
Tables: 

Ending sexual 
harassment at 

work

2021
Government 
Response 

2022

Worker 
Protection 

(Amendment 
of Equality Act 

2010) Bill 
introduced 

2023

Royal Assent 
will come into 
force October 

2024 
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Existing duty 

Equality Act 2010 prohibits sexual harassment and unfair treatment because an 
employee has rejected or subjected to conduct of a sexual nature

If an employee sexually harasses someone while at work, the employer can be 
held responsible. 

No existing requirement for employers to take reasonable steps to prevent 
sexual harassment. 

Employers can defend claims if they took all reasonable steps. 
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Cost of Claims

 The average award for 
discrimination is around £20,000 to 
£40,000.

 However, high value claims are not 
uncommon.

 Reputational cost.
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New duty 

Introduces a new mandatory, positive and proactive duty on 
employers to take reasonable steps to prevent sexual harassment 
of their employees in the course of their employment. 

Duty applies only to sexual harassment. 
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These changes do not create a standalone claim. 

Claims for breach of the duty can only be considered by a tribunal, if the 
employee’s claim for sexual harassment has been upheld. 

Compensation uplift by up to 25% if the employer is found to breach their new 
duty – i.e. compensation could exceed £50,000 in most serious cases. 

The Equality and Human Rights Commission (EHRC) will have the power to take 
enforcement action against organisations in breach of the new duty.

Scope and effect on Employment Tribunal 
claims?
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Scope and effect on Employment Tribunal 
claims?

From October 2024: 

1. If nothing is done to prevent sexual harassment, the employer will be liable, and the Tribunal 

can increase any compensation by up to 25%.

2. If you took some reasonable steps to prevent harassment, the company would still be liable, 

but no uplift will be applied to the compensation awarded.

3. If you took all reasonable steps to prevent harassment, the company would not be liable.
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Third Party Harassment

 Duty to prevent third party harassment was originally in the Equality Act 2010 but, removed in 2013.

 Initial draft Worker Protection Act legislation sought to reintroduce this duty, making employers potentially 

liable for harassment of employees by third parties.  However, this was removed by the House of Lords in 

2023.

 But, the 25% uplift applies to all compensation.  The Tribunal does not need to separately assign the uplift 

to specific acts of harassment. 

 Therefore, an uplift could be applied even if the successful claim is unrelated to third-party harassment, as 

long as the Tribunal finds the employer failed to prevent such harassment.

 The Labour Party have also suggested they want to strengthen protections against sexual harassment.
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Why does this affect the Hospitality Sector?

 Late Working Hours.

 Younger Workforce.

 Presence of Alcohol.

 High Staff Turnover.

 Lower Wages.

Plain Speaking. Legal Advice.14 HC © 2024

 EHRC Technical Guidance 

 Consultation early Summer 

 Due September 2024 

 Direction of travel – NI Guidance

Guidance for Employers
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 Understanding the problem

 Policies 

 Regular and focused training 

 Encourage reporting 

 Effective reporting mechanism 

 Clear complaint handling process

 Top-down approach 

 Regular reviews 

What are reasonable steps? 
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 Not required by law to have a standalone policy, but to have one shows that an 
employer recognises the seriousness and sensitivity of such complaints.

 EHRC also recommends that employers have a separate written policy to deal 
with sexual harassment.

 New duty only applies to sexual harassment.

Creating a standalone Sexual Harassment Policy
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What should a new policy incorporate? 

Consider existing anti-harassment policies, existing case law and the Northern Ireland guidance on 
workplace sexual harassment (which is more extensive than EHRC guidance!) 

Key to include: 
 Responsibility for the policy.
 What acts of sexual harassment might be.
 Investigation processes.
 How to report sexual harassment.
 Where acts of sexual harassment that would fall under this duty might occur.
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 Board Level Training.

 Manager Training.

 Regular and updated.

 Consider the nature and likely effectiveness of any training that is 
delivered.

 Include training for agency / casual workers.

 Potential for additional training for managers on how to handle a 
sexual harassment complaint.

 Potential for bystander training.

Training 
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 Larger businesses should consider implementing a reporting platform (you might 
want to consider whether this should be anonymous).

 Reporting of sexual harassment is low, so implementing such a reporting 
platform gives employees more courage to report acts.

 Smaller businesses should implement a robust procedure for informal and 
formal investigations.

 Have clear reporting lines!

Reporting Platforms
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 Don’t wait until October! 

 Audit now 

 Review policies 

 Refresh training 

 Keep an eye out for developments 

What can employers do to prepare? 
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Any Questions?
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Contact Details 

Tom Hyatt
Solicitor
t:   07917 387 759
e:  tom.hyatt@herrington-carmichael.com

Darren Smith
Partner
t: 07810 627 776
e:  darren.smith@herrington-carmichael.com

If you have any questions or would like any further information, please feel
free to contact us or connect with us on LinkedIn:

Scan to connect 
on LinkedIn

Scan to connect 
on LinkedIn
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We provide regular updates on employment law through a weekly mailer.  

Sign up to this to stay up-to-date and informed on relevant updates:

Sign up to our Mailer…

https://confirmsubscription.com/h/j/F95356E20104C2A4
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